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Altered and 'lost’
medical recordts

Evidence of spoliation of records in medical
negligence actions can strengthen the client's case.

Robert Gray Palmer

Phyllis Clark, a slight, neatly dressed
woman in her late 508, leans toward
vou from the conference room chair. Her
voice emphatic, she looks you in the eye
and says, “The doctor never told me to have
any kind of scope test.” She seems earnest.
She's just been diagnosed with metastatic
cancer from a slow-growing tumor in her
colon.

You look again at the photocopied pro-
gress note dated two vears ago. The doc-
tor's handwritten entry—"Test discussed
with patient. Opts to recheck in three
months."—suddenly seems more legible
than the surrounding entries.

You suggdest that the progress note may
have been altered after she was diagnosed.
“My doctor would never do that,” she
states. You look at her and picture the fu-
ture, hearing defense counsel say, “Records
don't hurt people”—imagine the jurors de-
liberating and the foreperson blaring in an
accusatory tone, “Well, the doctor wrote it
right there in the records.” You envision
the signatures inked on the verdict form
finding for the defendant.

Jurors tend to believe what they see in
black and white. Written or typed words

Kobert Gray Palmer practices in Colum-
bus, Ohio.

about a patient’s medical history, chief
complaints, examinations, proposed treat-
ment, actual treatment, and discharge in-
structions often make or break a case.
Physicians or other health care providers
may retreat to written entries, even if they
were changed, in order to “explain” or oth-
erwise deflect liability for their medical
negligence.

Attornevs must review all medical charts,
even those from presumably reputable
physicians, hospitals, or other providers,
with the suspicion that something has
been altered. Apply the mantra “Assume
nothing.” Record tampering is far too com-
mon to think that it could not have hap-
pened in vour case.

“From where I sit, it seems that alter-
ation of patient medical records is becom-
ing a significant problem,” stated Dr.
Thomas Gretter, secretary of the State
Medical Board of Ohio.!

Health care providers should know med-
ical records are legal documents and should
be careful about creating and maintaining
them. “Besides health care professionals,
the record has become essential to insur-
ers for financial reasons, attorneys for med-
ical-legal reasons, and the government for
payment and regulatory reasons,” accord-
ing to Gretter.”
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The medical record may look too good to be true in light of the client’s
medical condition and recollection of treatment.

The State Medical Board of Ohio pro-
vides guidelines for the correct way to
change a record.

After a record is made, it should be corrected
or edited only by using the proper methodol-
ogy. Once detected, errors should be correct-
ed promptly, The proper method is for the au-
thor of the entry to draw a single line through
the incorrect information without obliterat-
ing it. The correct information should then be
recorded above, below, or beside the original
incorrect data, and should be initialed and
dated. Being able to read what has been edited
or changed is important. This procedure ap-
plies to all records, including those generated
in a practitioner’s office and in the hospital set-
ting. Remember, all records have the same
scrutiny potential,

[eleting with correction fluid, erasing,
blotting out, or adding information at a differ-
ent time than the original note [was made] are
not appropriate ways to correct a record. Any
of these actions may be viewed as alteration.?

An attorney’s question about a critical
entry should always be “Is this valid?”

Some circumstances ought to alert the
attorney to a potential altered record. Asin
Phyllis Clark’s case, the medical record
may look too good to be true in light of the
client's medical condition and recollection
of treatment. Or there may be a long period
of time between the negligence and the de-
velopment of the injury, For example, Phyl-
lis Clark’s slow-growing colon cancer le-
sion was missed for two years before a
surgeon found and removed a softhall-size
tumor that had metastasized.

Progress notes or an office chart may ap-
pear “different.” There may not be gaps be-
tween entries where the record-keeping
routine suggests there should be, there
may be entries in the margins, or entries
may be compressed into an available space.

For example, in another cancer misdi-
agnosis case, the medical record had a
slightly smaller note squeezed in among
other progress notes dated a vear before
diagnosis. The note read, “Hx—claustro-
phobia: no CT scan or MRI of head. I must
make [patient] reconsider CT scan of head.”
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The client emphatically denied being
claustrophobic or refusing any tests. It
turned out the doctor fabricated the claus-
trophobia to make it seem the patient had
refused these tests, which would have
shown the cancer a vear earlier,

Other suspicious records include oper-
ative reports that appear to have been typed
using language right out of a surgdical text-
book or those that do not include any per-
sonal details about the plaintiff, Obviously,
the existence of two different operative re-
ports should be a red flag. In other in-
stances, patient card imprints on the
records do not match the actual time of
treatment. For example, an imprint on a
chart might show the patient in the inten-
sive care unit when the rest of the records
show the patient in the emergency room.
Another type of entry that should cast
doubt is one that shifts the blame onto the
patient for refusal of treatment—for ex-
ample, “complained of no chest pain.”

If there is time, vou or the client should
informally gather records from all pro-
viders who may have copies of the same
documents. Be sure to check with all physi-
cians and hospitals in the chain of treat-
ment; the family doctor, who often receives
copies; and any agencies involved in work-
ers’ compensation, Social Security disabil-
ity, or private disability proceedings. Then,
go look at the original records.

Once suit is filed, request documents in-
cluding both the treatment file and the “fi-
nancial” or “administrative” file from all
providers. Then, attach these records to
your request for admission to authenticate
them as “complete and true copies.”

Now you can use these as official records
to depose their author about accuracy. If
you haven't seen the original records, make
sure they are brought to the deposition.!
Evidence of habit or routine practice’ is not
only trustworthy and therefore admissible,
it is compelling to a jury.

Discover the identity of every person
who made entries in, organized, and main-

tained the records. Plan to depose them. At
deposition, pin down when each entry was
made and whether entries were made at
the same time as the events. If you suspect
there will be a discrepancy, take the entry
maker’s deposition before the plaintiff's. At
the first or second deposition, get an ex-
planation for the apparent discrepancy.®
For example, in another failure-to-diag-
nose-cancer case, the defense produced in
discovery the defendant physician's “com-
plete” note, which said:
June comes in today complaining of a rash
that has appeared beneath her breasts. She has
tried over-the-counter Lotrimin-4, and it has
not helped significantly, She is also complain-
ing of a cough productive of some vellowish
phlegm, runny nose, and an increase in sinus
drainage over the past two weeks as well. She
states that it is her annual spring cold. She de-
nies any fevers, chills, nausea, vomiting, or Gl
upset with this, She is also requesting a refill
on her Premarin. She is due for a Pap smear.

The note went on to discuss treatment for
the rash, congestion, and postmenopausal
syndrome.

However, the handwritten note made at
the same time as the exam said only

Candidal rash lanisil

sore throat—sinus drainage

Polyhistine-I¥

needs Premarin, needs CLE, No. 100 Premarin,

On reviewing the original records at the
doctor's deposition, it was apparent that
the typed version was pasted over the
handwritten note. The typed version did
not contain the critical symptom “sore
throat,” which was persistent on the pa-
tient's left side and should have been eval-
vated. If it had been, her throat cancer
would probably have been diagnosed. *

In addition, the physician testified that
the typed version was created over a vear
and a half after the plaintiff's visit, and then
only after the physician was notified that
the patient might sue.®

It is critical to preserve the physician’s
original chart before and during the litiga-
tion. Obtain a court order if need be. Oth-
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erwise, you may be faced with testimony
like this:

A The last time | saw the chart . . . was
when we finished the hearing when the case
was dismissed at the time with prejudice, and
it was in the trunk of my car . ., [ believe that
the chart may have been taken out of the car,
not booking and knowing even what it was, and
misplaced, and possibly even it’s with the
garbage.

). What kind of car i it?

A It'san "86 Porsche 944.

). Were there other patient files in that
trunk?

A, Mo,

. OK. What else was lost?

A. We haven't lost anything else.

). 0K, What other records can't vou find?

A None,

. Dee's is the only chart that you can't
find?

A Uh-huh.®

Forensic science

Forensic chemists, document examin-
ers, ink-dating specialists, fingerprint spe-
cialists, and even DNA specialists may be
critical." Showing that records were tam-
pered with will increase the case value,
help prove your due diligence, and prevent
witnesses from committing perjury.

For example, ink dating may prove the
entry was made at a different time than its
author claimed at deposition. The tech-
nique can detect an alteration made with a
different pen, determine the age of the doc-
ument, or determine the age of the partic-
ular ink. Ink can be dated to within six
months of use with reasonable scientific
probability, and current technology allows
ink dating in about 70 percent of cases.

There are three primary methods of ink
dating: (1) identifving a chemical date tag
(these nonink chemical pieces are not
found in inks made after 1994); (2) using
chromatography to separate and identify
the components of the ink (the process can
date inks to within six months of use until
they are approximately three to four vears
old); and (3) comparing a known dated
standard with the questioned ink. For ex-
ample, in the Phyllis Clark case, the criti-
cal entry was shown to have been made at
least six months and up to two vears after
the physician testified he made the entry.

Ink of the same color used at different
times can often be detected with infrared
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Overcoming hurdies in a medical negligence case

Emmanuel E. Edem

As plaintiff attorneys handling medical
negligence litigation, it is not enough
to simply have a good set of facts. Facts
are important, of course, but we must
also take into account which experts we
have chosen and the personal charac-
teristics of the parties involved.

It is rarely easy to find local plaintiff
experts, s0 most of us look to out-of-
towners for help. If you are handling a
medical negligence trial in Oklahoma
City, for example, expect the defense
counsel to refer to the plaintiff’s experts
as “this man from Chicago” or “this
doctor from California.” The implica-
tion to jurors is that the plaintiff’s legal
team—via its choice of experts—does
not hold Oklahoma City hospitals and
doctors in high esteem.

Deal with this problem at voir dire.
Stress to jurors that returning a verdict
for a doctor simply because he or she is
local is wrongheaded. The same is true
if they decide against your client just be-
cause the experts are from out of town.

Defendants may also attack your out-
of-town expert's testimony regarding
the local physician's departure from the
proper standard of care, Certainly, ge-
ography has little to do with practicing
sound medicine, but jurors may not
view it that way. Consider using a na-
tionally recognized treatise, such as
the three-volume series of Emergency
Mexdicine edited by Peter Rosen and oth-
ers, to portray your expert’s opinions as
being consistent with the appropriate
standard of care.

Besides, most states now operate on a
national standard of medical care. Local
plaintiffs, therefore, deserve medical
care that is just as good as the care avail-
able in the country’s best hospitals.

Important facets of trial preparation
and presentation include modulating
the plaintiff's image and recognizing
the power a medical degree holds over
jurors. Success may depend on suc-

cessfully addressing these intangibles
through presentation of the plaintiff’s
story.

Imagine you have a clear-cut medical
negligence case in which routine spinal
surgery resulted in laceration of one of
the vertebral arteries. You represent the
young wife of a 32-year-old company ex-
ecutive who died in the operating room
during this surgery. Also imagine the
surgeon’s reputation within the com-
munity has not been very good. It is not
difficult under these circumstances to
conclude that the facts alone would
likely result in a verdict for the young
widow and her family.

Now, let's examine a different scenar-
10, The Gulf War has reached its most
intense point, and Saddam Hussein
slips and injures his back while inspect-
ing one of his tanks. He is brought to
the United States by a group of left-wing
liberals for spinal surgery. Imagine that
the surgeon involved in the case is well
respected in a fairly conservative com-
munity and that he has spent most of
this life doing free surgery on victims of
childhood bone infection. Again, it is
not difficult to predict the outcome of
the trial.

These illustrations are extreme, but
they make the point that the trial story
must be woven around the parties in a
way that makes the jurors feel comfort-
able returning the right verdict.

Presenting the client

Expect the defense counsel to pre-
sent the doctor as brilliant, hardwork-
ing, and dedicated. You must, likewise,
remember to present your client in the
best light. Take this into consideration
even before your client gives a deposi-
tion. He or she must be portrayed as a
nice man or woman, not one who is bit-
ter, defiant, or out of the mainstream.

Also pay attention to how jurors
might view the plaintiff's motives. Pre-



TRIAL # Medical Negligence « May 1999

senting a vengeful, greedy plaintiff will
result in a defense verdict even if you be-
lieve liability is clear. Jurors respect and
empathize with a plaintiff who is stoic
in the face of difficulties.

Plaintiffs who come to your office
calling the doctor a “quack” and search-
ing for a way to take away the doctor’s
license present special challenges.
Firmly explain that a medical negli-
gence case is not a licensing examina-
tion. If a client insists on taking this vin-
dictive attitude to trial, it is time for you
to try to remove yourself from the case.

The character of the defendant can
have significant bearing on the out-
come of the case. The local physician
who has served a small community for
the past 30 years as the only doctor in
town remains a formidable opponent
under any circumstance. Direct attack
in opening statement or cross-exami-
nation may prove to be fatal.

This is a defendant you must kill with
kindness and seek to discredit only with
the facts. Present the doctor as one
from whom you or your family would
have accepted treatment—one whoisa
good person but not a perfect one.

Similarly, if the case involves a lik-
able, hardworking young intern, con-
sider dismissing this defendant before
or during trial. Point out in closing ar-
gument that under the doctrine of re-
spondeat superior, it is unnecessary for
this person to be affected by the verdict.
Under this doctrine, the hospital that
overworked the intern would be respon-
sible for his or her negligent conduct. It
is easier to obtain a verdict against a
faceless corporation than against some-
one who had a paper route as a young
child and hoped to fulfill his or her
dream of becoming a doctor.

Also recognize that plaintiffs’ cir-
cumstances may have as much bearing
on the outcome as their appearance and
demeanor. Many lawyers have had diffi-

culties in death cases in which the
spouse remarried. Even though such
direct evidence may be inadmissible,
some judges have allowed opposing
counsel to address the widow by her
new, married name. [n this way, the el-
ements of grief are neutralized and your
overall trial story is affected.

Consider advising the woman to
maintain her former married name
until the trial is over. An in limine mo-
tion must be directed to this point.
Evidence of a widowed spouse’s subse-
quent remarriage should be inadmis-
sible in most jurisdictions because the
prejudice so outweighs any probative
value.

Depending on who the plaintiff or
plaintiff’s decedent is, plan how to pre-
sent the issue of damages. The easiest
case to make for damages usually in-
volves the death or permanent disabili-
ty of someone between 20 and 50 who
had young children at home.

If your client’s case does not fit this
model, explain why vour client’s losses
—and his or her family’s—are devas-
tating and ought to be compensated.
For example, it has been said that you
can lock young children out of your
workshop, but you can never lock them
out of your heart. Likewise, the elderly
are those who gave us the finest society
we have ever had. Be sure to mention
people such as Bob Hope, George Bums,
or Benjamin Franklin, who reached cre-
ative heights when they were over 65.

The plaintiff begins every medical
negligence case in the face of formida-
ble obstacles. Ignoring prejudice in the
courtroom is professionally foolish. On
the other hand, it is also true that if the
jury genuinely likes the plaintiff, suc-
cess will be greatly enhanced.

Emmanuel E. Edem practices af the
Oklahoma City law firm of Norman,
Edem, McNaughton & Wallace.

image converters or special lasers. Inks lu-
minesce differently, and their emissions of
light can be photographed to make effec-
tive court exhibits. In one case, it was al-
leged that a pharmacist dispensed the
wrong medication, to which the patient
had a serious reaction. The doctor's chart
was partially marked over with a pen. That
ink luminesced differently than the words
revealed underneath, which said, “But she
was prescribed Keflex not EES. | guess the
pharmacy made a mistake.”

Discovery revealed that the nurse altered
the doctor’s chart after the doctor died, and
that she and the pharmacist had had more
than a professional relationship.

Some records may include thermal
markings, such as EKG strips or fetal mon-
itor strips. These records, even if on mi-
crofilm, can be examined using scientific
technigues that make legible otherwise dis-
appearing provider notes. When notes
were made on the record, they may have
imprinted on paper underneath, which is
easily detected.

Other tests, such as DNA analysis or fin-
gerprint analysis, may be used to dispute
whether someone has actually seen or
mailed a document (for example, saliva on
an envelope may link the defendant to the
document). Furthermore, with computer-
generated records, “deleted” entries can
often be recovered from the hard drive.

Legal remedies

There are at least four legal remedies to
hielp those abused by the alteration or spo-
liation of evidence. This appears to be a de-
veloping area of the law.

First, many states recognize that juries
may infer that by altering or destroving
evidence a defendant was trving to avoid
liability. That a jury may infer either crim-
inal guilt or civil liability from the destruc-
tion or suppression of evidence is well es-
tablished." Ominig praesumunfur condra
spoliatorem: “All things are presumed
against the despoiler or wrongdoer, "

Second, parties can receive some pro-
tection through discovery. For example,
Federal Rule of Civil Procedure 37 and its
comparable state provisions authorize the
court to enter sanctions for failure to pro-
duce appropriate documentation or inten-
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tional destruction of such information. In
Bratka v. Anheuser-Busch Co. V the court
granted default judgment on liability for
the defendant’s failure to produce relevant
materials.

Third, when liability is determined and
compensatory damages are awarded in a
medical negligence case, punitive damages
may be awarded on a showing of “actual
malice” for the intentional alteration, falsi-
fication, or destruction of medical records
by a physician to avoid liability for his or her
negligence, regardless of whether or not the
act directly caused compensable harm."

Fourth, a separate tort claim for inten-
tional spoliation of evidence is developing.'®
Most of these torts are based on the semi-
nal case Smith v. Superior Courf, which,
interestingly, was recently overruled.' The
Smith court held that the elements of a
claim for spoliation or interference with
or destruction of evidence are generally
(1) pending or probable litigation involy-
ing the plaintiff, (2) knowledge on the part
of the defendant that litigation exists or is
probable, (3) willful destruction of evidence
by the defendant designed to disrupt the
plaintiff’s case, (4) disruption of the plain-
tiff's case, and (5) damages proximately
caused by the defendant’s acts.

These claims may be recognized be-
tween the parties of the primary action or
against third parties and may be brought
at the same time as the primary action.

When things go wrong, people usually
try to blame someone else. Altering records
is one way to shift the blame. In this day of
photocopies and electronic records, health
care providers may expect that lawyers will
not dig enough to catch them.

Often, it's the physician you would least
expect who changes a record. Listen to
vour clients, and assume nothing.
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