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senting a vengeful, greedy plaintiff will
result in a defense verdict even if you be-
lieve liability is clear. Jurors respect and
empathize with a plaintiff who is stoic
in the face of difficulties.

Plaintiffs who come to your office
calling the doctor a “quack” and search-
ing for a way to take away the doctor’s
license present special challenges.
Firmly explain that a medical negli-
gence case is not a licensing examina-
tion. If a client insists on taking this vin-
dictive attitude to trial, it is time for you
to try to remove yourself from the case.

The character of the defendant can
have significant bearing on the out-
come of the case. The local physician
who has served a small community for
the past 30 years as the only doctor in
town remains a formidable opponent
under any circumstance. Direct attack
in opening statement or cross-exami-
nation may prove to be fatal.

This is a defendant you must kill with
kindness and seek to discredit only with
the facts. Present the doctor as one
from whom you or your family would
have accepted treatment—one whoisa
good person but not a perfect one.

Similarly, if the case involves a lik-
able, hardworking young intern, con-
sider dismissing this defendant before
or during trial. Point out in closing ar-
gument that under the doctrine of re-
spondeat superior, it is unnecessary for
this person to be affected by the verdict.
Under this doctrine, the hospital that
overworked the intern would be respon-
sible for his or her negligent conduct. It
is easier to obtain a verdict against a
faceless corporation than against some-
one who had a paper route as a young
child and hoped to fulfill his or her
dream of becoming a doctor.

Also recognize that plaintiffs’ cir-
cumstances may have as much bearing
on the outcome as their appearance and
demeanor. Many lawyers have had diffi-

culties in death cases in which the
spouse remarried. Even though such
direct evidence may be inadmissible,
some judges have allowed opposing
counsel to address the widow by her
new, married name. [n this way, the el-
ements of grief are neutralized and your
overall trial story is affected.

Consider advising the woman to
maintain her former married name
until the trial is over. An in limine mo-
tion must be directed to this point.
Evidence of a widowed spouse’s subse-
quent remarriage should be inadmis-
sible in most jurisdictions because the
prejudice so outweighs any probative
value.

Depending on who the plaintiff or
plaintiff’s decedent is, plan how to pre-
sent the issue of damages. The easiest
case to make for damages usually in-
volves the death or permanent disabili-
ty of someone between 20 and 50 who
had young children at home.

If your client’s case does not fit this
model, explain why vour client’s losses
—and his or her family’s—are devas-
tating and ought to be compensated.
For example, it has been said that you
can lock young children out of your
workshop, but you can never lock them
out of your heart. Likewise, the elderly
are those who gave us the finest society
we have ever had. Be sure to mention
people such as Bob Hope, George Bums,
or Benjamin Franklin, who reached cre-
ative heights when they were over 65.

The plaintiff begins every medical
negligence case in the face of formida-
ble obstacles. Ignoring prejudice in the
courtroom is professionally foolish. On
the other hand, it is also true that if the
jury genuinely likes the plaintiff, suc-
cess will be greatly enhanced.

Emmanuel E. Edem practices af the
Oklahoma City law firm of Norman,
Edem, McNaughton & Wallace.

image converters or special lasers. Inks lu-
minesce differently, and their emissions of
light can be photographed to make effec-
tive court exhibits. In one case, it was al-
leged that a pharmacist dispensed the
wrong medication, to which the patient
had a serious reaction. The doctor's chart
was partially marked over with a pen. That
ink luminesced differently than the words
revealed underneath, which said, “But she
was prescribed Keflex not EES. | guess the
pharmacy made a mistake.”

Discovery revealed that the nurse altered
the doctor’s chart after the doctor died, and
that she and the pharmacist had had more
than a professional relationship.

Some records may include thermal
markings, such as EKG strips or fetal mon-
itor strips. These records, even if on mi-
crofilm, can be examined using scientific
technigues that make legible otherwise dis-
appearing provider notes. When notes
were made on the record, they may have
imprinted on paper underneath, which is
easily detected.

Other tests, such as DNA analysis or fin-
gerprint analysis, may be used to dispute
whether someone has actually seen or
mailed a document (for example, saliva on
an envelope may link the defendant to the
document). Furthermore, with computer-
generated records, “deleted” entries can
often be recovered from the hard drive.

Legal remedies

There are at least four legal remedies to
hielp those abused by the alteration or spo-
liation of evidence. This appears to be a de-
veloping area of the law.

First, many states recognize that juries
may infer that by altering or destroving
evidence a defendant was trving to avoid
liability. That a jury may infer either crim-
inal guilt or civil liability from the destruc-
tion or suppression of evidence is well es-
tablished." Ominig praesumunfur condra
spoliatorem: “All things are presumed
against the despoiler or wrongdoer, "

Second, parties can receive some pro-
tection through discovery. For example,
Federal Rule of Civil Procedure 37 and its
comparable state provisions authorize the
court to enter sanctions for failure to pro-
duce appropriate documentation or inten-
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tional destruction of such information. In
Bratka v. Anheuser-Busch Co. V the court
granted default judgment on liability for
the defendant’s failure to produce relevant
materials.

Third, when liability is determined and
compensatory damages are awarded in a
medical negligence case, punitive damages
may be awarded on a showing of “actual
malice” for the intentional alteration, falsi-
fication, or destruction of medical records
by a physician to avoid liability for his or her
negligence, regardless of whether or not the
act directly caused compensable harm."

Fourth, a separate tort claim for inten-
tional spoliation of evidence is developing.'®
Most of these torts are based on the semi-
nal case Smith v. Superior Courf, which,
interestingly, was recently overruled.' The
Smith court held that the elements of a
claim for spoliation or interference with
or destruction of evidence are generally
(1) pending or probable litigation involy-
ing the plaintiff, (2) knowledge on the part
of the defendant that litigation exists or is
probable, (3) willful destruction of evidence
by the defendant designed to disrupt the
plaintiff’s case, (4) disruption of the plain-
tiff's case, and (5) damages proximately
caused by the defendant’s acts.

These claims may be recognized be-
tween the parties of the primary action or
against third parties and may be brought
at the same time as the primary action.

When things go wrong, people usually
try to blame someone else. Altering records
is one way to shift the blame. In this day of
photocopies and electronic records, health
care providers may expect that lawyers will
not dig enough to catch them.

Often, it's the physician you would least
expect who changes a record. Listen to
vour clients, and assume nothing.
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